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APPENDIX F TO PART 132—GREAT LAKES
WATER QUALITY INITIATIVE IMPLE-
MENTATION PROCEDURES

PROCEDURE 1: SITE-SPECIFIC MODIFICATIONS
TO CRITERIA AND VALUES

Great Lakes States and Tribes shall adopt
provisions consistent with (as protective as)
this procedure.

A. Requirements for Site-specific Modifica-
tions to Criteria and Values. Criteria and val-
ues may be modified on a site-specific basis
to reflect local environmental conditions as
restricted by the following provisions. Any
such modifications must be protective of
designated uses and aquatic life, wildlife or
human health and be submitted to EPA for
approval. In addition, any site-specific modi-
fications that result in less stringent criteria
must be based on a sound scientific rationale
and shall not be likely to jeopardize the con-
tinued existence of endangered or threatened
species listed or proposed under section 4 of
the Endangered Species Act (ESA) or result
in the destruction or adverse modification of
such species’ critical habitat. More stringent
modifications shall be developed to protect
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endangered or threatened species listed or
proposed under section 4 of the ESA, where
such modifications are necessary to ensure
that water quality is not likely to jeopardize
the continued existence of such species or re-
sult in the destruction or adverse modifica-
tion of such species’ critical habitat. More
stringent modifications may also be devel-
oped to protect candidate (Cl) species being
considered by the U.S. Fish and Wildlife
Service (FWS) for listing under section 4 of
the ESA, where such modifications are nec-
essary to protect such species.

1. Aquatic Life.

a. Aquatic life criteria or values may be
modified on a site-specific basis to provide
an additional level of protection, pursuant to
authority reserved to the States and Tribes
under Clean Water Act (CWA) section 510.

Guidance on developing site-specific cri-
teria in these instances is provided in Chap-
ter 3 of the U.S. EPA Water Quality Stand-
ards Handbook, Second Edition—Revised
(1994).

b. Less stringent site-specific modifica-
tions to chronic or acute aquatic life criteria
or values may be developed when:

i. The local water quality characteristics
such as Ph, hardness, temperature, color,
etc., alter the biological availability or tox-
icity of a pollutant; or

ii. The sensitivity of the aquatic organisms
species that ‘“‘occur at the site’ differs from
the species actually tested in developing the
criteria. The phrase ‘“‘occur at the site’” in-
cludes the species, genera, families, orders,
classes, and phyla that: are usually present
at the site; are present at the site only sea-
sonally due to migration; are present inter-
mittently because they periodically return
to or extend their ranges into the site; were
present at the site in the past, are not cur-
rently present at the site due to degraded
conditions, and are expected to return to the
site when conditions improve; are present in
nearby bodies of water, are not currently
present at the site due to degraded condi-
tions, and are expected to be present at the
site when conditions improve. The taxa that
“‘occur at the site” cannot be determined
merely by sampling downstream and/or up-
stream of the site at one point in time.
“Occur at the site” does not include taxa
that were once present at the site but cannot
exist at the site now due to permanent phys-
ical alteration of the habitat at the site re-
sulting, for example, from dams, etc.

c. Less stringent modifications also may be
developed to acute and chronic aquatic life
criteria or values to reflect local physical
and hydrological conditions.

Guidance on developing site-specific cri-
teria is provided in Chapter 3 of the U.S.
EPA Water Quality Standards Handbook,
Second Edition—Revised (1994).

d. Any modifications to protect threatened
or endangered aquatic species required by
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procedure 1.A of this appendix may be ac-
complished using either of the two following
procedures:

i. If the Species Mean Acute Value (SMAV)
for a listed or proposed species, or for a sur-
rogate of such species, is lower than the cal-
culated Final Acute Value (FAV), such lower
SMAYV may be used instead of the calculated
FAV in developing site-specific modified cri-
teria; or,

ii. The site-specific criteria may be cal-
culated using the recalculation procedure for
site-specific modifications described in Chap-
ter 3 of the U.S. EPA Water Quality Stand-
ards Handbook, Second Edition—Revised
(1994).

2. Wildlife.

a. Wildlife water quality criteria may be
modified on a site-specific basis to provide
an additional level of protection, pursuant to
authority reserved to the States and Tribes
under CWA section 510.

b. Less stringent site-specific modifica-
tions to wildlife water quality criteria may
be developed when a site-specific bioaccumu-
lation factor (BAF) is derived which is lower
than the system-wide BAF derived under ap-
pendix B of this part. The modification must
consider both the mobility of prey organisms
and wildlife populations in defining the site
for which criteria are developed. In addition,
there must be a showing that:

i. Any increased uptake of the toxicant by
prey species utilizing the site will not cause
adverse effects in wildlife populations; and

ii. Wildlife populations utilizing the site or
downstream waters will continue to be fully
protected.

c. Any modification to protect endangered
or threatened wildlife species required by
procedure 1.A of this appendix must consider
both the mobility of prey organisms and
wildlife populations in defining the site for
which criteria are developed, and may be ac-
complished by using the following rec-
ommended method.

i. The methodology presented in appendix
D to part 132 is used, substituting appro-
priate species-specific toxicological, epide-
miological, or exposure information, includ-
ing changes to the BAF;

ii. An interspecies uncertainty factor of 1
should be used where epidemiological data
are available for the species in question. If
necessary, species-specific exposure param-
eters can be derived as presented in Appendix
D of this part;

iii. An intraspecies uncertainty factor (to
account for protection of individuals within
a wildlife population) should be applied in
the denominator of the effect part of the
wildlife equation in appendix D of this part
in a manner consistent with the other uncer-
tainty factors described in appendix D of this
part; and

iv. The resulting wildlife value for the spe-
cies in question should be compared to the
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two class-specific wildlife values which were
previously calculated, and the lowest of the
three shall be selected as the site-specific
modification.

NoTE: Further discussion on the use of this
methodology may be found in the Great
Lakes Water Quality Initiative Technical
Support Document for Wildlife Criteria.

3. BAFs.

a. BAFs may be modified on a site-specific
basis to larger values, pursuant to the au-
thority reserved to the States and Tribes
under CWA section 510, where reliable data
show that local bioaccumulation is greater
than the system-wide value.

b. BAFs may be modified on a site-specific
basis to lower values, where scientifically
defensible, if:

i. The fraction of the total chemical that is
freely dissolved in the ambient water is dif-
ferent than that used to derive the system-
wide BAFs (i.e., the concentrations of partic-
ulate organic carbon and the dissolved or-
ganic carbon are different than those used to
derive the system-wide BAFs);

ii. Input parameters of the Gobas model,
such as the structure of the aquatic food web
and the disequilibrium constant, are dif-
ferent at the site than those used to derive
the system-wide BAFs;

iii. The percent lipid of aquatic organisms
that are consumed and occur at the site is
different than that used to derive the sys-
tem-wide BAFs; or

iv. Site-specific field-measured BAFs or
biota-sediment accumulation factor (BSAFs)
are determined.

If site-specific BAFs are derived, they shall
be derived using the methodology in appen-
dix B of this part.

c. Any more stringent modifications to
protect threatened or endangered species re-
quired by procedure 1.A of this appendix
shall be derived using procedures set forth in
the methodology in appendix B of this part.

4. Human Health.

a. Human health criteria or values may be
modified on a site-specific basis to provide
an additional level of protection, pursuant to
authority reserved to the States and Tribes
under CWA section 510. Human health cri-
teria or values shall be modified on a site-
specific basis to provide additional protec-
tion appropriate for highly exposed sub-
populations.

b. Less stringent site-specific modifica-
tions to human health criteria or values may
be developed when:

i. local fish consumption rates are lower
than the rate used in deriving human health
criteria or values under appendix C of this
part; and/or

ii. a site-specific BAF is derived which is
lower than that used in deriving human
health criteria or values under appendix C of
this part.
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B. Notification Requirements. When a State
proposes a site-specific modification to a cri-
terion or value as allowed in section 4.A
above, the State should notify the other
Great Lakes States of such a proposal and,
for less stringent criteria, supply appropriate
justification.

C. References.

U.S. EPA. 1984. Water Quality Standards
Handbook—Revised. Chapter 3 and Appen-
dices. U.S. Environmental Protection Agen-
cy, Office of Water Resource Center (RC-
4100), 401 M Street, SW., Washington, DC
20960.

PROCEDURE 2: VARIANCES FROM WATER
QUALITY STANDARDS FOR POINT SOURCES

The Great Lakes States or Tribes may
adopt water quality standards (WQS) vari-
ance procedures and may grant WQS
variances for point sources pursuant to such
procedures. Variance procedures shall be
consistent with (as protective as) the provi-
sions in this procedure.

A. Applicability. A State or Tribe may
grant a variance to a WQS which is the basis
of a water quality-based effluent limitation
included in a National Pollutant Discharge
Elimination System (NPDES) permit. A
WQS variance applies only to the permittee
requesting the variance and only to the pol-
lutant or pollutants specified in the vari-
ance. A variance does not affect, or require
the State or Tribe to modify, the cor-
responding water quality standard for the
waterbody as a whole.

1. This provision shall not apply to new
Great Lakes dischargers or recommencing
dischargers.

2. A variance to a water quality standard
shall not be granted that would likely jeop-
ardize the continued existence of any endan-
gered or threatened species listed under Sec-
tion 4 of the Endangered Species Act (ESA)
or result in the destruction or adverse modi-
fication of such species’ critical habitat.

3. A WQS variance shall not be granted if
standards will be attained by implementing
effluent limits required under sections 301(b)
and 306 of the Clean Water Act (CWA) and by
the permittee implementing cost-effective
and reasonable best management practices
for nonpoint source control.

B. Maximum Timeframe for Variances. A
WQS variance shall not exceed five years or
the term of the NPDES permit, whichever is
less. A State or Tribe shall review, and mod-
ify as necessary, WQS variances as part of
each water quality standards review pursu-
ant to section 303(c) of the CWA.

C. Conditions to Grant a Variance. A vari-
ance may be granted if:

1. The permittee demonstrates to the State
or Tribe that attaining the WQS is not fea-
sible because:
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a. Naturally occurring pollutant con-
centrations prevent the attainment of the
WQs;

b. Natural, ephemeral, intermittent or low
flow conditions or water levels prevent the
attainment of the WQS, unless these condi-
tions may be compensated for by the dis-
charge of sufficient volume of effluent to en-
able WQS to be met without violating State
or Tribal water conservation requirements;

c. Human-caused conditions or sources of
pollution prevent the attainment of the WQS
and cannot be remedied, or would cause more
environmental damage to correct than to
leave in place;

d. Dams, diversions or other types of hy-
drologic modifications preclude the attain-
ment of the WQS, and it is not feasible to re-
store the waterbody to its original condition
or to operate such modification in a way
that would result in the attainment of the
WQs;

e. Physical conditions related to the nat-
ural features of the waterbody, such as the
lack of a proper substrate cover, flow, depth,
pools, riffles, and the like, unrelated to
chemical water quality, preclude attainment
of WQS; or

f. Controls more stringent than those re-
quired by sections 301(b) and 306 of the CWA
would result in substantial and widespread
economic and social impact.

2. In addition to the requirements of C.1,
above, the permittee shall also:

a. Show that the variance requested con-
forms to the requirements of the State’s or
Tribe’s antidegradation procedures; and

b. Characterize the extent of any increased
risk to human health and the environment
associated with granting the variance com-
pared with compliance with WQS absent the
variance, such that the State or Tribe is able
to conclude that any such increased risk is
consistent with the protection of the public
health, safety and welfare.

D. Submittal of Variance Application. The
permittee shall submit an application for a
variance to the regulatory authority issuing
the permit. The application shall include:

1. All relevant information demonstrating
that attaining the WQS is not feasible based
on one or more of the conditions in section
C.1 of this procedure; and,

2. All relevant information demonstrating
compliance with the conditions in section
C.2 of this procedure.

E. Public Notice of Preliminary Decision.
Upon receipt of a complete application for a
variance, and upon making a preliminary de-
cision regarding the variance, the State or
Tribe shall public notice the request and pre-
liminary decision for public comment pursu-
ant to the regulatory authority’s Adminis-
trative Procedures Act and shall notify the
other Great Lakes States and Tribes of the
preliminary decision. This public notice re-
quirement may be satisfied by including the
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supporting information for the variance and
the preliminary decision in the public notice
of a draft NPDES permit.

F. Final Decision on Variance Request. The
State or Tribe shall issue a final decision on
the variance request within 90 days of the ex-
piration of the public comment period re-
quired in section E of this procedure. If all or
part of the variance is approved by the State
or Tribe, the decision shall include all per-
mit conditions needed to implement those
parts of the variance so approved. Such per-
mit conditions shall, at a minimum, require:

1. Compliance with an initial effluent limi-
tation which, at the time the variance is
granted, represents the level currently
achievable by the permittee, and which is no
less stringent than that achieved under the
previous permit;

2. That reasonable progress be made to-
ward attaining the water quality standards
for the waterbody as a whole through appro-
priate conditions;

3. When the duration of a variance is short-
er than the duration of a permit, compliance
with an effluent limitation sufficient to
meet the underlying water quality standard,
upon the expiration of said variance; and

4. A provision that allows the permitting
authority to reopen and modify the permit
based on any State or Tribal triennial water
quality standards revisions to the variance.

The State shall deny a variance request if
the permittee fails to make the demonstra-
tions required under section C of this proce-
dure.

G. Incorporating Variance into Permit. The
State or Tribe shall establish and incor-
porate into the permittee’s NPDES permit
all conditions needed to implement the vari-
ance as determined in section F of this pro-
cedure.

H. Renewal of Variance. A variance may be
renewed, subject to the requirements of sec-
tions A through G of this procedure. As part
of any renewal application, the permittee
shall again demonstrate that attaining WQS
is not feasible based on the requirements of
section C of this procedure. The permittee’s
application shall also contain information
concerning its compliance with the condi-
tions incorporated into its permit as part of
the original variance pursuant to sections F
and G of this procedure. Renewal of a vari-
ance may be denied if the permittee did not
comply with the conditions of the original
variance.

I. EPA Approval. All variances and sup-
porting information shall be submitted by
the State or Tribe to the appropriate EPA
regional office and shall include:

1. Relevant permittee applications pursu-
ant to section D of this procedure;

2. Public comments and records of any pub-
lic hearings pursuant to section E of this
procedure;
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3. The final decision pursuant to section F
of this procedure; and,

4. NPDES permits issued pursuant to sec-
tion G of this procedure.

5. Items required by sections 1.1 through
1.3. of this procedure shall be submitted by
the State within 30 days of the date of the
final variance decision. The item required by
section 1.4 of this procedure shall be sub-
mitted in accordance with the State or Tribe
Memorandum of Agreement with the Re-
gional Administrator pursuant to 40 CFR
123.24.

6. EPA shall review the State or Tribe sub-
mittal for compliance with the CWA pursu-
ant to 40 CFR 123.44, and 40 CFR 131.21.

J. State WQS Revisions. All variances shall
be appended to the State or Tribe WQS rules.

PROCEDURE 3: TOTAL MAXIMUM DAILY LOADS,
WASTELOAD  ALLOCATIONS FOR  POINT
SOURCES, LOAD ALLOCATIONS FOR NONPOINT
SOURCES, WASTELOAD ALLOCATIONS IN THE
ABSENCE OF A TMDL, AND PRELIMINARY
WASTELOAD ALLOCATIONS FOR PURPOSES OF
DETERMINING THE NEED FOR WATER QUAL-
ITY BASED EFFLUENT LIMITS

The Great Lakes States and Tribes shall
adopt provisions consistent with (as protec-
tive as) this procedure 3 for the purpose of
developing Total Maximum Daily Loads
(TMDLs), Wasteload Allocations (WLAS) in
the Absence of TMDLs, and Preliminary
Wasteload Allocations for Purposes of Deter-
mining the Need for Water Quality Based Ef-
fluent Limits (WQBELs), except as specifi-
cally provided.

A. Where a State or Tribe develops an as-
sessment and remediation plan that the
State or Tribe certifies meets the require-
ments of sections B through F of this proce-
dure and public participation requirements
applicable to TMDLs, and that has been ap-
proved by EPA as meeting those require-
ments under 40 CFR 130.6, the assessment
and remediation plan may be used in lieu of
a TMDL for purposes of appendix F to part
132. Assessment and remediation plans under
this procedure may include, but are not lim-
ited to, Lakewide Management Plans, Reme-
dial Action Plans, and State Water Quality
Management Plans. Also, any part of an as-
sessment and remediation plan that also sat-
isfies one or more requirements under Clean
Water Act (CWA) section 303(d) or imple-
menting regulations may be incorporated by
reference into a TMDL as appropriate. As-
sessment and remediation plans under this
section should be tailored to the level of de-
tail and magnitude for the watershed and
pollutant being assessed.

B. General Conditions of Application. Except
as provided in §132.4, the following are condi-
tions applicable to establishing TMDLs for
all pollutants and pollutant parameters in
the Great Lakes System, with the exception
of whole effluent toxicity, unless otherwise
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provided in procedure 6 of appendix F. Where
specified, these conditions also apply to
wasteload allocations (WLAs) calculated in
the absence of TMDLs and to preliminary
WLAs for purposes of determining the needs
for WQBELSs under procedure 5 of appendix F.

1. TMDLs Required. TMDLs shall, at a min-
imum, be established in accordance with the
listing and priority setting process estab-
lished in section 303(d) of the CWA and at 40
CFR 130.7. Where water quality standards
cannot be attained immediately, TMDLs
must reflect reasonable assurances that
water quality standards will be attained in a
reasonable period of time. Some TMDLs may
be based on attaining water quality stand-
ards over a period of time, with specific con-
trols on individual sources being imple-
mented in stages. Determining the reason-
able period of time in which water quality
standards will be met is a case-specific deter-
mination considering a number of factors in-
cluding, but not limited to: receiving water
characteristics; persistence, behavior and
ubiquity of pollutants of concern; type of re-
mediation activities necessary; available
regulatory and non-regulatory controls; and
individual State or Tribal requirements for
attainment of water quality standards.

2. Attainment of Water Quality Standards. A
TMDL must ensure attainment of applicable
water quality standards, including all nu-
meric and narrative criteria, Tier | criteria,
and Tier Il values for each pollutant or pol-
lutants for which a TMDL is established.

3. TMDL Allocations.

a. TMDLs shall include WLAs for point
sources and load allocations (LAs) for
nonpoint sources, including natural back-
ground, such that the sum of these alloca-
tions is not greater than the loading capac-
ity of the water for the pollutant(s) ad-
dressed by the TMDL, minus the sum of a
specified margin of safety (MOS) and any ca-
pacity reserved for future growth.

b. Nonpoint source LAs shall be based on:

i. Existing pollutant loadings if changes in
loadings are not reasonably anticipated to
occur;

ii. Increases in pollutant loadings that are
reasonably anticipated to occur;

iii. Anticipated decreases in pollutant
loadings if such decreased loadings are tech-
nically feasible and are reasonably antici-
pated to occur within a reasonable time pe-
riod as a result of implementation of best
management practices or other load reduc-
tion measures. In determining whether an-
ticipated decreases in pollutant loadings are
technically feasible and can reasonably be
expected to occur within a reasonable period
of time, technical and institutional factors
shall be considered. These decisions are case-
specific and should reflect the particular
TMDL under consideration.

c. WLAs. The portion of the loading capac-
ity not assigned to nonpoint sources includ-
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ing background, or to an MOS, or reserved
for future growth is allocated to point
sources. Upon reissuance, NPDES permits
for these point sources must include effluent
limitations consistent with WLAs in EPA-
approved or EPA-established TMDLs.

d. Monitoring. For LAs established on the
basis of subsection b.iii above, monitoring
data shall be collected and analyzed in order
to validate the TMDL’s assumptions, to
varify anticipated load reductions, to evalu-
ate the effectiveness of controls being used
to implement the TMDL, and to revise the
WLAs and LAs as necessary to ensure that
water quality standards will be achieved
within the time-period established in the
TMDL.

4. WLA Values. If separate EPA-approved or
EPA-established TMDLs are prepared for dif-
ferent segments of the same watershed, and
the separate TMDLs each include WLAs for
the same pollutant for one or more of the
same point sources, then WQBELs for that
pollutant for the point source(s) shall be con-
sistent with the most stringent of those
WLAs in order to ensure attainment of all
applicable water quality standards.

5. Margin of Safety (MOS). Each TMDL
shall include a MOS sufficient to account for
technical uncertainties in establishing the
TMDL and shall describe the manner in
which the MOS is determined and incor-
porated into the TMDL. The MOS may be
provided by leaving a portion of the loading
capacity unallocated or by using conserv-
ative modeling assumptions to establish
WLAs and LAs. If a portion of the loading
capacity is left unallocated to provide a
MOS, the amount left unallocated shall be
described. If conservative modeling assump-
tions are relied on to provide a MOS, the spe-
cific assumptions providing the MOS shall be
identified.

6. More Stringent Requirements. States and
Tribes may exercise authority reserved to
them under section 510 of the CWA to de-
velop more stringent TMDLs (including
WLAs and LAs) than are required herein,
provided that all LAs in such TMDLs reflect
actual nonpoint source loads or those loads
that can reasonably be expected to occur
within a reasonable time-period as a result
of implementing nonpoint source controls.

7. Accumulation in Sediments. TMDLs shall
reflect, where appropriate and where suffi-
cient data are available, contributions to the
water column from sediments inside and out-
side of any applicable mixing zones. TMDLs
shall be sufficiently stringent so as to pre-
vent accumulation of the pollutant of con-
cern in sediments to levels injurious to des-
ignated or existing uses, human health, wild-
life and aquatic life.

8. Wet Weather Events. Notwithstanding the
exception provided for the establishment of
controls on wet weather point sources in

1197



Pt. 132, App. F

§132.4(e)(1), TMDLs shall reflect, where ap-
propriate and where sufficient data are
available, discharges resulting from wet
weather events. This procedure does not pro-
vide specific procedures for considering dis-
charges resulting from wet weather events.
However, some of the provisions of procedure
3 may be deemed appropriate for considering
wet weather events on a case-by-case basis.

9. Background Concentration of Pollutants.
The representative background concentra-
tion of pollutants shall be established in ac-
cordance with this subsection to develop
TMDLs, WLAs calculated in the absence of a
TMDL, or preliminary WLAs for purposes of
determining the need for WQBELSs under pro-
cedure 5 of appendix F. Background loadings
may be accounted for in a TMDL through an
allocation to a single ‘“‘background’” cat-
egory or through individual allocations to
the various background sources.

a. Definition of Background. ‘‘Background’’
represents all loadings that: (1) flow from up-
stream waters into the specified watershed,
waterbody or waterbody segment for which a
TMDL, WLA in the absence of a TMDL or
preliminary WLA for the purpose of deter-
mining the need for a WQBEL is being devel-
oped; (2) enter the specified watershed,
waterbody or waterbody segment through at-
mospheric deposition or sediment release or
resuspension; or (3) occur within the water-
shed, waterbody or waterbody segment as a
result of chemical reactions.

b. Data considerations. When determining
what available data are acceptable for use in
calculating background, the State or Tribe
should use best professional judgment, in-
cluding consideration of the sampling loca-
tion and the reliability of the data through
comparison to reported analytical detection
levels and quantification levels. When data
in more than one of the data sets or cat-
egories described in section B.9.c.i through
B.9.c.iii below exist, best professional judg-
ment should be used to select the one data
set that most accurately reflects or esti-
mates background concentrations. Pollutant
degradation and transport information may
be considered when utilizing pollutant load-
ing data.

c. Calculation requirements. Except as pro-
vided below, the representative background
concentration for a pollutant in the specified
watershed, waterbody or waterbody segment
shall be established on a case-by-case basis
as the geometric mean of:

i. Acceptable available water column data;
or

ii. Water column concentrations estimated
through use of acceptable available caged or
resident fish tissue data; or

iii. Water column concentrations esti-
mated through use of acceptable available or
projected pollutant loading data.

d. Detection considerations.
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i. Commonly accepted statistical tech-
niques shall be used to evaluate data sets
consisting of values both above and below
the detection level.

ii. When all of the acceptable available
data in a data set or category, such as water
column, caged or resident fish tissue or pol-
lutant loading data, are below the level of
detection for a pollutant, then all the data
for that pollutant in that data set shall be
assumed to be zero.

10. Effluent Flow. If WLAs are expressed as
concentrations of pollutants, the TMDL
shall also indicate the point source effluent
flows assumed in the analyses. Mass loading
limitations established in NPDES permits
must be consistent with both the WLA and
assumed effluent flows used in establishing
the TMDL.

11. Reserved Allocations. TMDLs may in-
clude reserved allocations of loading capac-
ity to accommodate future growth and addi-
tional sources. Where such reserved alloca-
tions are not included in a TMDL, any in-
creased loadings of the pollutant for which
the TMDL was developed that are due to a
new or expanded discharge shall not be al-
lowed unless the TMDL is revised in accord-
ance with these proceudres to include an al-
location for the new or expanded discharge.

C. [Reserved]

D. Deriving TMDLs, WLAs, and LAs for
Point and Nonpoint Sources: WLAs in the Ab-
sence of a TMDL; and Preliminary WLAs for
Purposes of Determining the Need for WQBELs
for OWGL. This section addresses conditions
for deriving TMDLs for Open Waters of the
Great Lakes (OWGL), inland lakes and other
waters of the Great Lakes System with no
appreciable flow relative to their volumes.
State and Tribal procedures to derive
TMDLs under this section must be con-
sistent with (as protective as) the general
conditions in section B of this procedure,
CWA section 303(d), existing regulations (40
CFR 130.7), section C of this procedure, and
sections D.l1. through D.4 below. State and
Tribal procedures to derive WLAs calculated
in the absence of a TMDL and preliminary
WLAs for purposes of determining the need
for WQBELs under procedure 5 of appendix F
must be consistent with sections B.9, C.1, C3
through C.6, and D. 1 through D.4 of this pro-
cedure.

1. Individual point source WLAs and pre-
liminary WLAs for purposes of determining
the need for WQBELs under procedure 5 of
appendix F shall assume no greater dilution
than one part effluent to 10 parts receiving
water for implementation of numeric and
narrative chronic criteria and values (includ-
ing, but not limited to human cancer cri-
teria, human cancer values, human non-
cancer values, human noncancer criteria,
wildlife criteria, and chronic aquatic life cri-
teria and values) unless an alternative mix-
ing zone is demonstrated as appropriate in a
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mixing zone demonstration conducted pursu-
ant to section F of this procedure. In no case
shall a mixing zone be granted that exceeds
the area where discharge-induced mixing oc-
curs.

2. Appropriate mixing zone assumptions to
be used in calculating load allocations for
nonpoint sources shall be determined, con-
sistent with applicable State or Tribal re-
quirements, on a case-by-case basis.

3. WLAs and preliminary WLAs based on
acute aquatic life criteria or values shall not
exceed the Final Acute Value (FAV), unless
a mixing zone demonstration is conducted
and approved pursuant to section F of this
procedure. If mixing zones from two or more
proximate sources interact or overlap, the
combined effect must be evaluated to ensure
that applicable criteria and values will be
met in the area where acute mixing zones
overlap.

4. In no case shall a mixing zone be granted
that would likely jeopardize the continued
existence of any endangered or threatened
species listed under section 4 of the ESA or
result in the destruction or adverse modi-
fication of such species’ critical habitat.

E. Deriving TMDLs, WLAs, and LAs for Point
and Nonpoint Sources; WLAs in the Absence of
a TMDL; and Preliminary WLAs for the Pur-
poses of Determining the Need for WQBELSs for
Great Lakes Systems Tributaries and Con-
necting Channels. This section describes con-
ditions for deriving TMDLs for tributaries
and connecting channels of the Great Lakes
System that exhibit appreciable flows rel-
ative to their volumes. State and Tribal pro-
cedures to derive TMDLs must be consistent
with the general conditions listed in section
B of this procedure, section C of this proce-
dure, existing TMDL regulations (40 CFR
130.7) and specific conditions E.1 through E.5.
State and Tribal procedures to derive WLAs
calculated in the absence of a TMDL, and
preliminary WLAs for purposes of deter-
mining reasonable potential under procedure
5 of this appendix for discharges to tribu-
taries and connecting channels must be con-
sistent with sections B.9, C.1, C.3 through
C.6, and E.1 through E.5 of this procedure.

1. Stream Design. These design flows must
be used unless data exist to demonstrate
that an alternative stream design flow is ap-
propriate for stream-specific and pollutant-
specific conditions. For purposes of calcu-
lating a TMDL, WLAs in the absence of a
TMDL, or preliminary WLAs for the pur-
poses of determining reasonable potential
under procedure 5 of this appendix, using a
steady-state model, the stream design flows
shall be:

a. The 7-day, 10-year stream design flow
(7Q10), or the 4-day, 3-year biologically-based
stream design flow for chronic aquatic life
criteria or values;

Pt. 132, App. F

b. The 1-day, 10-year stream design flow
(1Q10), for acute aquatic life criteria or val-
ues;

c. The harmonic mean flow for human
health criteria or values;

d. The 90-day, 10-year flow (90Q10) for wild-
life criteria.

e. TMDLs, WLAs in the absence of TMDLs,
and preliminary WLAs for the purpose of de-
termining the need for WQBELs calculated
using dynamic modelling do not need to in-
corporate the stream design flows specified
in sections E.l.a through E.1.d of this proce-
dure.

2. Loading Capacity. The loading capacity is
the greatest amount of loading that a water
can receive without violating water quality
standards. The loading capacity is initially
calculated at the farthest downstream loca-
tion in the watershed drainage basin. The
maximum allowable loading consistent with
the attainment of each applicable numeric
criterion or value for a given pollutant is de-
termined by multiplying the applicable cri-
terion or value by the flow at the farthest
downstream location in the tributary basin
at the design flow condition described above.
This loading is then compared to the load-
ings at sites within the basin to assure that
applicable numeric criteria or values for a
given pollutant are not exceeded at all appli-
cable sites. The lowest load is then selected
as the loading capacity.

3. Polluant Degradation. TMDLs, WLAs in
the absence of a TMDL and preliminary
WLAs for purposes of determining the need
for WQBELs under procedure 5 of appendix F
shall be based on the assumption that a pol-
lutant does not degrade. However, the regu-
latory authority may take into account deg-
radation of the pollutant if each of the fol-
lowing conditions are met.

a. Scientifically valid field studies or other
relevant information demonstrate that deg-
radation of the pollutant is expected to
occur under the full range of environmental
conditions expected to be encountered;

b. Scientifically valid field studies or other
relevant information address other factors
that affect the level of pollutants in the
water column including, but not limited to,
resuspension of sediments, chemical specia-
tion, and biological and chemical trans-
formation.

4. Acute Aguatic Life Criteria and Values.
WLASs and LAs established in a TMDL, WLAs
in the absence of a TMDL, and preliminary
WLAs for the purpose of determining the
need for WQBELs based on acute aquatic life
criteria or values shall not exceed the FAV,
unless a mixing zone demonstration is com-
pleted and approved pursuant to section F of
this procedure. If mixing zones from two or
more proximate sources interact or overlap,
the combined effect must be evaluated to en-
sure that applicable criteria and values will
be met in the area where any applicable
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acute mixing zones overlap. This acute WLA
review shall include, but not be limited to,
consideration of:

a. The expected dilution under all effluent
flow and concentration conditions at stream
design flow;

b. Maintenance of a zone of passage for
aquatic organisms; and

c. Protection of critical aquatic habitat.

In no case shall a permitting authority
grant a mixing zone that would likely jeop-
ardize the continued existence of any endan-
gered or threatened species listed under sec-
tion 4 of the ESA or result in the destruction
or adverse modification of such species’ crit-
ical habitat.

5. Chronic Mixing Zones. WLAs and LAs es-
tablished in a TMDL, WLASs in the absence of
a TMDL, and preliminary WLAs for the pur-
poses of determining the need for WQBELs
for protection of aquatic life, wildlife and
human health from chronic effects shall be
calculated using a dilution fraction no great-
er than 25 percent of the stream design flow
unless a mixing zone demonstration pursu-
ant to section F of this procedure is con-
ducted and approved. A demonstration for a
larger mixing zone may be provided, if ap-
proved and implemented in accordance with
section F of this procedure. In no case shall
a permitting authority grant a mixing zone
that would likely jeopardize the continued
existence of any endangered or threatened
species listed under section 4 of the ESA or
result in the destruction or adverse modi-
fication of such species’ critical habitat.

F. Mixing Zone Demonstration Requirements.

1. For purposes of establishing a mixing
zone other than as specified in sections D
and E above, a mixing zone demonstration
must:

a. Describe the amount of dilution occur-
ring at the boundaries of the proposed mix-
ing zone and the size, shape, and location of
the area of mixing, including the manner in
which diffusion and dispersion occur;

b. For sources discharging to the open wa-
ters of the Great Lakes (OWGLs), define the
location at which discharge-induced mixing
ceases;

c. Document the substrate character and
geomorphology within the mixing zone;

d. Show that the mixing zone does not
interfere with or block passage of fish or
aquatic life;

e. Show that the mixing zone will be al-
lowed only to the extent that the level of the
pollutant permitted in the waterbody would
not likely jeopardize the continued existence
of any endangered or threatened species list-
ed under section 4 of the ESA or result in the
destruction or adverse modification of such
species’ critical habitat;

f. Show that the mixing zone does not ex-
tend to drinking water intakes;

g. Show that the mixing zone would not
otherwise interfere with the designated or
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existing uses of the receiving water or down-
stream waters;

h. Document background water quality
concentrations;

i. Show that the mixing zone does not pro-
mote undesirable aquatic life or result in a
dominance of nuisance species; and

J. Provide that by allowing additional mix-
ing/dilution:

i. Substances will not settle to form objec-
tionable deposits;

ii. Floating debris, oil, scum, and other
matter in concentrations that form
nuisances will not be produced; and

iii. Objectionable color, odor, taste or tur-
bidity will not be produced.

2. In addition, the mixing zone demonstra-
tion shall address the following factors:

a. Whether or not adjacent mixing zones
overlap;

b. Whether organisms would be attracted
to the area of mixing as a result of the efflu-
ent character; and

c. Whether the habitat supports endemic or
naturally occurring species.

3. The mixing zone demonstration must be
submitted to EPA for approval. Following
approval of a mixing zone demonstration
consistent with sections F.1 and F.2, adjust-
ment to the dilution ratio specified in sec-
tion D.1 of this procedure shall be limited to
the dilution available in the area where dis-
charger-induced mixing occurs.

4. The mixing zone demonstration shall be
based on the assumption that a pollutant
does not degrade within the proposed mixing
zone, unless:

a. Scientifically valid field studies or other
relevant information demonstrate that deg-
radation of the pollutant is expected to
occur under the full range of environmental
conditions expected to be encountered; and

b. Scientifically valid field studies or other
relevant information address other factors
that affect the level of pollutants in the
water column including, but not limited to,
resuspension of sediments, chemical specia-
tion, and biological and chemical trans-
formation.

PROCEDURE 4: ADDITIVITY

The Great Lakes States and Tribes shall
adopt additivity provisions consistent with
(as protective as) this procedure.

A. The Great Lakes States and Tribes shall
adopt provisions to protect human health
from the potential adverse additive effects
from both the noncarcinogenic and carcino-
genic components of chemical mixtures in
effluents. For the chlorinated dibenzo-p-
dioxins (CDDs) and chlorinated
dibenzofurans (CDFs) listed in Table 1, po-
tential adverse additive effects in effluents
shall be accounted for in accordance with
section B of this procedure.

B. Toxicity Equivalency Factors (TEFs)/Bio-
accumulation Equivalency Factors (BEFs).
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1. The TEFs in Table 1 and BEFs in Table
2 shall be used when calculating a 2,3,7,8-
TCDD toxicity equivalence concentration in
effluent to be used when implementing both
human health noncancer and cancer criteria.
The chemical concentration of each CDDs
and CDFs in effluent shall be converted to a
2,3,7,8-TCDD toxicity equivalence concentra-
tion in effluent by (a) multiplying the chem-
ical concentration of each CDDs and CDFs in
the effluent by the appropriate TEF in Table
1 below, (b) multiplying each product from
step (a) by the BEF for each CDDs and CDFs
in Table 2 below, and (c) adding all final
products from step (b). The equation for cal-
culating the 2,3,7,8-TCDD toxicity equiva-
lence concentration in effluent is:

(TEC)ieq = Z (C),(TEF), (BEF),

where:
(TEC)«d¢=2,3,7,8-TCDD toxicity equivalence
concentration in effluent
(C)x=concentration of total chemical x in ef-
fluent
(TEF),=TCDD toxicity equivalency factor for
X
(BEF),=TCDD bioaccumulation equivalency
factor for x
2. The 2,3,7,8-TCDD toxicity equivalence
concentration in effluent shall be used when
developing waste load allocations under pro-
cedure 3, preliminary waste load allocations
for purposes of determining reasonable po-
tential under procedure 5, and for purposes of
establishing effluent quality limits under
procedure 5.

TABLE 1—TOXICITY EQUIVALENCY FACTORS FOR
CDDs AND CDFs

Congener TEF
2,3,7,8-TCDD 1.0
1,2,3,7,8-PeCDD 0.5
1,2,3,4,7,8-HxCDD 0.1
1,2,3,6,7,8-HXCDD .. 0.1
1,2,3,7,8,9-HXCDD .. 0.1
1,2,3,4,6,7,8-HpCDD 0.01
OCDD ........... 0.001
2,3,7,8-TCDF . 0.1
1,2,3,7,8-PeCD 0.05
2,3,4,7,8-PeCDF ... 0.5
1,2,3,4,7,8-HxCDF 0.1
1,2,3,6,7,8-HXCDF 0.1
2,3,4,6,7,8-HXCDF 0.1
1,2,3,7,8,9-HXCDF ... 0.1
1,2,3,4,6,7,8-HpCDF 0.01
1,2,3,4,7,8,9-HpCDF 0.01
OCDF .ot 0.001

TABLE 2—BIOACCUMULATION EQUIVALENCY
FACTORS FOR CDDs AND CDFs

Congener BEF
2,3,7,8-TCDD 1.0
1,2,3,7,8-PeCDD 0.9
1,2,3,4,7,8-HxCDD .. 0.3
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TABLE 2—BIOACCUMULATION EQUIVALENCY
FACTORS FOR CDDs AND CDFs—Continued

Congener BEF
1,2,3,6,7,8-HXCDD 0.1
1,2,3,7,8,9-HxCDD . 0.1
1,2,3,4,6,7,8-HpCDD .. 0.05
OCDD ........... 0.01
2,3,7,8-TCDF 0.8
1,2,3,7,8-PeCDF 0.2
2,3,4,7,8-PeCDF .. 1.6
1,2,3,4,7,8-HxCDF 0.08
1,2,3,6,7,8-HxCDF 0.2
2,3,4,6,7,8-HxCDF 0.7
1,2,3,7,8,9-HXCDF .. 0.6
1,2,3,4,6,7,8-HpCDF 0.01
1,2,3,4,7,8,9-HpCDF ... 0.4
OCDF ..ot . 0.02

PROCEDURE 5: REASONABLE POTENTIAL TO
EXCEED WATER QUALITY STANDARDS

Great Lakes States and Tribes shall adopt
provisions consistent with (as protective as)
this procedure. If a permitting authority de-
termines that a pollutant is or may be dis-
charged into the Great Lakes System at a
level which will cause, have the reasonable
potential to cause, or contribute to an excur-
sion above any Tier | criterion or Tier 1l
value, the permitting authority shall incor-
porate a water quality-based effluent limita-
tion (WQBEL) in an NPDES permit for the
discharge of that pollutant. When facility-
specific effluent monitoring data are avail-
able, the permitting authority shall make
this determination by developing prelimi-
nary effluent limitations (PEL) and com-
paring those effluent limitations to the pro-
jected effluent quality (PEQ) of the dis-
charge in accordance with the following pro-
cedures. In all cases, the permitting author-
ity shall use any valid, relevant, representa-
tive information that indicates a reasonable
potential to exceed any Tier | criterion or
Tier Il value.

A. Developing Preliminary Effluent Limita-
tions on the Discharge of a Pollutant From a
Point Source.

1. The permitting authority shall develop
preliminary wasteload allocations (WLAS)
for the discharge of the pollutant from the
point source to protect human health, wild-
life, acute aquatic life, and chronic aquatic
life, based upon any existing Tier | criteria.
Where there is no Tier | criterion nor suffi-
cient data to calculate a Tier | criterion, the
permitting authority shall calculate a Tier
11 value for such pollutant for the protection
of human health, and aquatic life and the
preliminary WLAs shall be based upon such
values. Where there is insufficient data to
calculate a Tier Il value, the permitting au-
thority shall apply the procedure set forth in
section C of this procedure to determine
whether data must be generated to calculate
a Tier Il value.
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2. The following provisions in procedure 3
of appendix F shall be used as the basis for
determining preliminary WLAs in accord-
ance with section 1 of this procedure: proce-
dure 3.B.9, Background Concentrations of
Pollutants; procedure 3.C, Mixing Zones for
Bioaccumulative Chemicals of Concern
(BCCs), procedures 3.C.1, and 3.C.3 through
3.C.6; procedure 3.D, Deriving TMDLs for
Discharges to Lakes (when the receiving
water is an open water of the Great Lakes
(OWGL), an inland lake or other water of the
Great Lakes System with no appreciable
flow relative to its volume); procedure 3.E,
Deriving TMDLs, WLAs and Preliminary
WLASs, and load allocations (LAs) for Dis-
charges to Great Lakes System Tributaries
(when the receiving water is a tributary or
connecting channel of the Great Lakes that
exhibits appreciable flow relative to its vol-
ume); and procedure 3.F, Mixing Zone Dem-
onstration Requirements.

3. The permitting authority shall develop
PELs consistent with the preliminary WLAs
developed pursuant to sections A.1 and A.2 of
this procedure, and in accordance with exist-
ing State or Tribal procedures for converting
WLASs into WQBELs. At a minimum:

a. The PELs based upon criteria and values
for the protection of human health and wild-
life shall be expressed as monthly limita-
tions;

b. The PELs based upon criteria and values
for the protection of aquatic life from chron-
ic effects shall be expressed as either month-
ly limitations or weekly limitations; and

c. The PELs based upon the criteria and
values for the protection of aquatic life from
acute effects shall be expressed as daily limi-
tations.

B. Determining Reasonable Potential Using
Effluent Pollutant Concentration Data.

If representative, facility-specific effluent
monitoring data samples are available for a
pollutant discharged from a point source to
the waters of the Great Lakes System, the
permitting authority shall apply the fol-
lowing procedures:

1. The permitting authority shall specify
the PEQ as the 95 percent confidence level of
the 95th percentile based on a log-normal
distribution of the effluent concentration; or
the maximum observed effluent concentra-
tion, whichever is greater. In calculating the
PEQ, the permitting authority shall identify
the number of effluent samples and the coef-
ficient of variation of the effluent data, ob-
tain the appropriate multiplying factor from
Table 1 of procedure 6 of appendix F, and
multiply the maximum effluent concentra-
tion by that factor. The coefficient of vari-
ation of the effluent data shall be calculated
as the ratio of the standard deviation of the
effluent data divided by the arithmetic aver-
age of the effluent data, except that where
there are fewer than ten effluent concentra-
tion data points the coefficient of variation
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shall be specified as 0.6. If the PEQ exceeds
any of the PELs developed in accordance
with section A.3 of this procedure, the per-
mitting authority shall establish a WQBEL
in a NPDES permit for such pollutant.

2. In lieu of following the procedures under
section B.1 of this procedure, the permitting
authority may apply procedures consistent
with the following:

a. The permitting authority shall specify
the PEQ as the 95th percentile of the dis-
tribution of the projected population of daily
values of the facility-specific effluent moni-
toring data projected using a scientifically
defensible statistical method that accounts
for and captures the long-term daily varia-
bility of the effluent quality, accounts for
limitations associated with sparse data sets
and, unless otherwise shown by the effluent
data set, assumes a lognormal distribution of
the facility-specific effluent data. If the PEQ
exceeds the PEL based on the criteria and
values for the protection of aquatic life from
acute effects developed in accordance with
section A.3 of this procedure, the permitting
authority shall establish a WQBEL in an
NPDES permit for such pollutant;

b. The permitting authority shall calculate
the PEQ as the 95th percentile of the dis-
tribution of the projected population of
monthly averages of the facility-specific ef-
fluent monitoring data using a scientifically
defensible statistical method that accounts
for and captures the long-term variability of
the monthly average effluent quality, ac-
counts for limitations associated with sparse
data sets and, unless otherwise shown by the
effluent data set, assumes a lognormal dis-
tribution of the facility-specific effluent
data. If the PEQ exceeds the PEL based on
criteria and values for the protection of
aquatic life from chronic effects, human
health or wildlife developed in accordance
with section A.3 of this procedure, the per-
mitting authority shall establish a WQBEL
in an NPDES permit for such pollutant; and

c. The permitting authority shall calculate
the PEQ as the 95th percentile of the dis-
tribution of the projected population of
weekly averages of the facility-specific efflu-
ent monitoring data using a scientifically
defensible statistical method that accounts
for and captures the long-term variability of
the weekly average effluent quality, ac-
counts for limitations associated with sparse
data sets and, unless otherwise shown by the
effluent data set, assumes a lognormal dis-
tribution of the facility-specific effluent
data. If the PEQ exceeds the PEL based on
criteria and values to protect aquatic life
from chronic effects developed in accordance
with section A.3 of this procedure, the per-
mitting authority shall establish a WQBEL
in an NPDES permit for such pollutant.

C. Developing Necessary Data to Calculate
Tier 11 Values Where Such Data Does Not Cur-
rently Exist.

1202



Environmental Protection Agency

1. Except as provided in sections C.2, C.4,
or D of this procedure, for each pollutant
listed in Table 6 of part 132 that a permittee
reports as known or believed to be present in
its effluent, and for which pollutant data suf-
ficient to calculate Tier Il values for non-
cancer human health, acute aquatic life and
chronic aquatic life do not exist, the permit-
ting authority shall take the following ac-
tions:

a. The permitting authority shall use all
available, relevant information, including
Quantitative Structure Activity Relation-
ship information and other relevant toxicity
information, to estimate ambient screening
values for such pollutant which will protect
humans from health effects other than can-
cer, and aquatic life from acute and chronic
effects.

b. Using the procedures specified in sec-
tions A.1 and A.2 of this procedure, the per-
mitting authority shall develop preliminary
WLAs for the discharge of the pollutant from
the point source to protect human health,
acute aquatic life, and chronic aquatic life,
based upon the estimated ambient screening
values.

c. The permitting authority shall develop
PELs in accordance with section A.3 of this
procedure, which are consistent with the pre-
liminary WLASs developed in accordance with
section C.1.b of this procedure.

d. The permitting authority shall compare
the PEQ developed according to the proce-
dures set forth in section B of this procedure
to the PELs developed in accordance with
section C.1.c of this procedure. If the PEQ ex-
ceeds any of the PELs, the permitting au-
thority shall generate or require the per-
mittee to generate the data necessary to de-
rive Tier Il values for noncancer human
health, acute aquatic life and chronic aquat-
ic life.

e. The data generated in accordance with
section C.1.d of this procedure shall be used
in calculating Tier Il values as required
under section A.1 of this procedure. The cal-
culated Tier Il value shall be used in calcu-
lating the preliminary WLA and PEL under
section A of this procedure, for purposes of
determining whether a WQBEL must be in-
cluded in the permit. If the permitting au-
thority finds that the PEQ exceeds the cal-
culated PEL, a WQBEL for the pollutant or
a permit limit on an indicator parameter
consistent with 40 CFR 122.44(d)(1)(vi)(C)
must be included in the permit.

2. With the exception of bioaccumulative
chemicals of concern (BCCs), a permitting
authority is not required to apply the proce-
dures set forth in section C.1 of this proce-
dure or include WQBELs to protect aquatic
life for any pollutant listed in Table 6 of part
132 discharged by an existing point source
into the Great Lakes System, if:
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a. There is insufficient data to calculate a
Tier | criterion or Tier Il value for aquatic
life for such pollutant;

b. The permittee has demonstrated
through a biological assessment that there
are no acute or chronic effects on aquatic
life in the receiving water; and

c. The permittee has demonstrated in ac-
cordance with procedure 6 of this appendix
that the whole effluent does not exhibit
acute or chronic toxicity.

3. Nothing in sections C.1 or C.2 of this pro-
cedure shall preclude or deny the right of a
permitting authority to:

a. Determine, in the absence of the data
necessary to derive a Tier Il value, that the
discharge of the pollutant will cause, have
the reasonable potential to cause, or con-
tribute to an excursion above a narrative cri-
terion for water quality; and

b. Incorporate a WQBEL for the pollutant
into an NPDES permit.

4. If the permitting authority develops a
WQBEL consistent with section C.3 of this
procedure, and the permitting authority
demonstrates that the WQBEL developed
under section C.3 of this procedure is at least
as stringent as a WQBEL that would have
been based upon the Tier Il value or values
for that pollutant, the permitting authority
shall not be obligated to generate or require
the permittee to generate the data necessary
to derive a Tier Il value or values for that
pollutant.

D. Consideration of Intake Pollutants in De-
termining Reasonable Potential.

1. General.

a. Any procedures adopted by a State or
Tribe for considering intake pollutants in
water quality-based permitting shall be con-
sistent with this section and section E.

b. The determinations under this section
and section E shall be made on a pollutant-
by-pollutant, outfall-by-outfall, basis.

c. This section and section E apply only in
the absence of a TMDL applicable to the dis-
charge prepared by the State or Tribe and
approved by EPA, or prepared by EPA pursu-
ant to 40 CFR 130.7(d), or in the absence of an
assessment and remediation plan submitted
and approved in accordance with procedure
3.A. of appendix F. This section and section
E do not alter the permitting authority’s ob-
ligation under 40 CFR 122.44(d)(vii)(B) to de-
velop effluent limitations consistent with
the assumptions and requirements of any
available WLA for the discharge, which is
part of a TMDL prepared by the State or
Tribe and approved by EPA pursuant to 40
CFR 130.7, or prepared by EPA pursuant to 40
CFR 130.7(d).

2. Definition of Same Body of Water.

a. This definition applies to this section
and section E of this procedure.

b. An intake pollutant is considered to be
from the same body of water as the discharge
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if the permitting authority finds that the in-
take pollutant would have reached the vicin-
ity of the outfall point in the receiving water
within a reasonable period had it not been
removed by the permittee. This finding may
be deemed established if:

i. The background concentration of the
pollutant in the receiving water (excluding
any amount of the pollutant in the facility’s
discharge) is similar to that in the intake
water;

ii. There is a direct hydrological connec-
tion between the intake and discharge
points; and

iii. Water quality characteristics (e.g.,
temperature, Ph, hardness) are similar in the
intake and receiving waters.

c. The permitting authority may also con-
sider other site-specific factors relevant to
the transport and fate of the pollutant to
make the finding in a particular case that a
pollutant would or would not have reached
the vicinity of the outfall point in the re-
ceiving water within a reasonable period had
it not been removed by the permittee.

d. An intake pollutant from groundwater
may be considered to be from the same body
of water if the permitting authority deter-
mines that the pollutant would have reached
the vicinity of the outfall point in the re-
ceiving water within a reasonable period had
it not been removed by the permittee, except
that such a pollutant is not from the same
body of water if the groundwater contains
the pollutant partially or entirely due to
human activity, such as industrial, commer-
cial, or municipal operations, disposed ac-
tions, or treatment processes.

e. An intake pollutant is the amount of a
pollutant that is present in waters of the
United States (including groundwater as pro-
vided in section D.2.d of this procedure) at
the time it is withdrawn from such waters by
the discharger or other facility (e.g., public
water supply) supplying the discharger with
intake water.

3. Reasonable Potential Determination.

a. The permitting authority may use the
procedure described in this section of proce-
dure 5 in lieu of procedures 5.A through C
provided the conditions specified below are
met.

b. The permitting authority may deter-
mine that there is no reasonable potential
for the discharge of an identified intake pol-
lutant or pollutant parameter to cause or
contribute to an excursion above a narrative
or numeric water quality criterion within an
applicable water quality standard where a
discharger demonstrates to the satisfaction
of the permitting authority (based upon in-
formation provided in the permit application
or other information deemed necessary by
the permitting authority) that:

i. The facility withdraws 100 percent of the
intake water containing the pollutant from
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the same body of water into which the dis-
charge is made;

ii. The facility does not contribute any ad-
ditional mass of the identified intake pollut-
ant to its wastewater;

iii. The facility does not alter the identi-
fied intake pollutant chemically or phys-
ically in a manner that would cause adverse
water quality impacts to occur that would
not occur if the pollutants were left in-
stream;

iv. The facility does not increase the iden-
tified intake pollutant concentration, as de-
fined by the permitting authority, at the
edge of the mixing zone, or at the point of
discharge if a mixing zone is not allowed, as
compared to the pollutant concentration in
the intake water, unless the increased con-
centration does not cause or contribute to an
excursion above an applicable water quality
standard; and

v. The timing and location of the discharge
would not cause adverse water quality im-
pacts to occur that would not occur if the
identified intake pollutant were left in-
stream.

c. Upon a finding under section D.3.b of
this procedure that a pollutant in the dis-
charge does not cause, have the reasonable
potential to cause, or contribute to an excur-
sion above an applicable water quality stand-
ard, the permitting authority is not required
to include a WQBEL for the identified intake
pollutant in the facility’s permit, provided:

i. The NPDES permit fact sheet or state-
ment of basis includes a specific determina-
tion that there is no reasonable potential for
the discharge of an identified intake pollut-
ant to cause or contribute to an excursion
above an applicable narrative or numeric
water quality criterion and references appro-
priate supporting documentation included in
the administrative record;

ii. The permit requires all influent, efflu-
ent, and ambient monitoring necessary to
demonstrate that the conditions in section
D.3.b of this procedure are maintained dur-
ing the permit term; and

iii. The permit contains a reopener clause
authorizing modification or revocation and
reissuance of the permit if new information
indicates changes in the conditions in sec-
tion D.3.b of this procedure.

d. Absent a finding under section D.3.b of
this procedure that a pollutant in the dis-
charge does not cause, have the reasonable
potential to cause, or contribute to an excur-
sion above an applicable water quality stand-
ard, the permitting authority shall use the
procedures under sections 5.A through C of
this procedure to determine whether a dis-
charge causes, has the reasonable potential
to cause, or contribute to an excursion above
an applicable narrative or numeric water
quality criterion.

E. Consideration of Intake Pollutants in Es-
tablishing WQBELSs.
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1. General. This section applies only when
the concentration of the pollutant of concern
upstream of the discharge (as determined
using the provisions in procedure 3.B.9 of ap-
pendix F) exceeds the most stringent appli-
cable water quality criterion for that pollut-
ant.

2. The requirements of sections D.1-D.2 of
this procedure shall also apply to this sec-
tion.

3. Intake Pollutants from the Same Body of
Water.

a. In cases where a facility meets the con-
ditions in sections D.3.b.i and D.3.b.iii
through D.3.b.v of this procedure, the per-
mitting authority may establish effluent
limitations allowing the facility to discharge
a mass and concentration of the pollutant
that are no greater than the mass and con-
centration of the pollutant identified in the
facility’s intake water (‘‘no net addition lim-
itations””). The permit shall specify how
compliance with mass and concentration
limitations shall be assessed. No permit may
authorize ‘‘no net addition limitations”
which are effective after March 23, 2007.
After that date, WQBELSs shall be established
in accordance with procedure 5.F.2 of appen-
dix F.

b. Where proper operation and mainte-
nance of a facility’s treatment system re-
sults in removal of a pollutant, the permit-
ting authority may establish limitations
that reflect the lower mass and/or concentra-
tion of the pollutant achieved by such treat-
ment, taking into account the feasibility of
establishing such limits.

c. For pollutants contained in intake water
provided by a water system, the concentra-
tion of the intake pollutant shall be deter-
mined at the point where the raw water sup-
ply is removed from the same body of water,
except that it shall be the point where the
water enters the water supplier’s distribu-
tion system where the water treatment sys-
tem removes any of the identified pollutants
from the raw water supply. Mass shall be de-
termined by multiplying the concentration
of the pollutant determined in accordance
with this paragraph by the volume of the fa-
cility’s intake flow received from the water
system.

4. Intake Pollutants from a Different Body of
Water. Where the pollutant in a facility’s dis-
charge originates from a water of the United
States that is not the same body of water as
the receiving water (as determined in ac-
cordance with section D.2 of this procedure),
WQBELSs shall be established based upon the
most stringent applicable water quality cri-
terion for that pollutant.

5. Multiple Sources of Intake Pollutants.
Where a facility discharges intake pollutants
that originate in part from the same body of
water, and in part from a different body of
water, the permitting authority may apply
the procedures of sections E.3 and E.4 of this
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procedure to derive an effluent limitation re-
flecting the flow-weighted average of each
source of the pollutant, provided that ade-
quate monitoring to determine compliance
can be established and is included in the per-
mit.

F. Other Applicable Conditions.

1. In addition to the above procedures, ef-
fluent limitations shall be established to
comply with all other applicable State, Trib-
al and Federal laws and regulations, includ-
ing technology-based requirements and
antidegradation policies.

2. Once the permitting authority has deter-
mined in accordance with this procedure
that a WQBEL must be included in an
NPDES permit, the permitting authority
shall:

a. Rely upon the WLA established for the
point source either as part of any TMDL pre-
pared under procedure 3 of this appendix and
approved by EPA pursuant to 40 CFR 130.7,
or as part of an assessment and remediation
plan developed and approved in accordance
with procedure 3.A of this appendix, or, in
the absence of such TMDL or plan, calculate
WLASs for the protection of acute and chronic
aquatic life, wildlife and human health con-
sistent with the provisions referenced in sec-
tion A.1 of this procedure for developing pre-
liminary wasteload allocations, and

b. Develop effluent limitations consistent
with these WLASs in accordance with existing
State or Tribal procedures for converting
WLASs into WQBELSs.

3. When determining whether WQBELs are
necessary, information from chemical-spe-
cific, whole effluent toxicity and biological

assessments shall be considered independ-
ently.

4. If the geometric mean of a pollutant in
fish tissue samples collected from a

waterbody exceeds the tissue basis of a Tier
I criterion or Tier Il value, after consider-
ation of the variability of the pollutant’s
bioconcentration and bioaccumulation in
fish, each facility that discharges detectable
levels of such pollutant to that water has the
reasonable potential to cause or contribute
to an excursion above a Tier | criteria or a
Tier 1l value and the permitting authority
shall establish a WQBEL for such pollutant
in the NPDES permit for such facility.

PROCEDURE 6: WHOLE EFFLUENT TOXICITY
REQUIREMENTS

The Great Lakes States and Tribes shall
adopt provisions consistent with (as protec-
tive as) procedure 6 of appendix F of part 132.

The following definitions apply to this
part:

Acute toxic unit (TUg,). 100/LCso where the
LCso is expressed as a percent effluent in the
test medium of an acute whole effluent tox-
icity (WET) test that is statistically or
graphically estimated to be lethal to 50 per-
cent of the test organisms.
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Chronic toxic unit (TU¢). 100/NOEC or 100/
IC2s, where the NOEC and ICys are expressed
as a percent effluent in the test medium.

Inhibition concentration 25 (ICzs). the toxi-
cant concentration that would cause a 25
percent reduction in a non-quantal biologi-
cal measurement for the test population. For
example, the ICx is the concentration of
toxicant that would cause a 25 percent reduc-
tion in mean young per female or in growth
for the test population.

No observed effect concentration (NOEC). The
highest concentration of toxicant to which
organisms are exposed in a full life-cycle or
partial life-cycle (short-term) test, that
causes no observable adverse effects on the
test organisms (i.e., the highest concentra-
tion of toxicant in which the values for the
observed responses are not statistically sig-
nificantly different from the controls).

A. Whole Effluent Toxicity Requirements. The
Great Lakes States and Tribes shall adopt
whole effluent toxicity provisions consistent
with the following:

1. A numeric acute WET criterion of 0.3
acute toxic units (TUy) measured pursuant to
test methods in 40 CFR part 136, or a nu-
meric interpretation of a narrative criterion
establishing that 0.3 TU, measured pursuant
to test methods in 40 CFR part 136 is nec-
essary to protect aquatic life from acute ef-
fects of WET. At the discretion of the per-
mitting authority, the foregoing require-
ment shall not apply in an acute mixing zone
that is sized in accordance with EPA-ap-
proved State and Tribal methods.

2. A numeric chronic WET criterion of one
chronic toxicity unit (TUc) measured pursu-
ant to test methods in 40 CFR part 136, or a
numeric interpretation of a narrative cri-
terion establishing that one TU. measured
pursuant to test methods in 40 CFR part 136
is necessary to protect aquatic life from the
chronic effects of WET. At the discretion of
the permitting authority, the foregoing re-
quirements shall not apply within a chronic
mixing zone consistent with: (a) procedures
3.D.1 and 3.D.4, for discharges to the open of
the Great Lakes (OWGL), inland lakes and
other waters of the Great Lakes System with
no appreciable flow relative to their volume,
or (b) procedure 3.E.5 for discharges to tribu-
taries and connecting channels of the Great
Lakes System.

B. WET Test Methods. All WET tests per-
formed to implement or ascertain compli-
ance with this procedure shall be performed
in accordance with methods established in 40
CFR part 136.

C. Permit Conditions.

1. Where a permitting authority deter-
mines pursuant to section D of this proce-
dure that the WET of an effluent is or may
be discharged at a level that will cause, have
the reasonable potential to cause, or con-
tribute to an excursion above any numeric
WET criterion or narrative criterion within

40 CFR Ch. | (7-1-00 Edition)

a State’s or Tribe’s water quality standards,
the permitting authority:

a. Shall (except as provided in section C.l.e
of this procedure) establish a water quality-
based effluent limitation (WQBEL) or
WQBELs for WET consistent with section
C.1.b of this procedure;

b. Shall calculate WQBELs pursuant to
section C.l.a. of this procedure to ensure at-
tainment of the State’s or Tribe’s chronic
WET criteria under receiving water flow con-
ditions described in procedures 3.E.l.a (or
where applicable, with procedure 3.E.l.e) for
Great Lakes System tributaries and con-
necting channels, and with mixing zones no
larger than allowed pursuant to section A.2.
of this procedure. Shall calculate WQBELs to
ensure attainment of the State’s or Tribe’s
acute WET criteria under receiving water
flow conditions described in procedure 3.E.1.b
(or where applicable, with procedure 3.E.l.e)
for Great Lakes System tributaries and con-
necting channels, with an allowance for mix-
ing zones no greater than specified pursuant
to section A.1 of this procedure.

c. May specify in the NPDES permit the
conditions under which a permittee would be
required to perform a toxicity reduction
evaluation.

d. May allow with respect to any WQBEL
established pursuant to section C.l.a of this
procedure an appropriate schedule of compli-
ance consistent with procedure 9 of appendix
F; and

e. May decide on a case-by-case basis that
a WQBEL for WET is not necessary if the
State’s or Tribe’s water quality standards do
not contain a numeric criterion for WET,
and the permitting authority demonstrates
in accordance with 40 CFR 122.44(d)(1)(v) that
chemical-specific effluent limits are suffi-
cient to ensure compliance with applicable
criteria.

2. Where a permitting authority lacks suf-
ficient information to determine pursuant to
section D of this procedure whether the WET
of an effluent is or may be discharged at lev-
els that will cause, have the reasonable po-
tential to cause, or contribute to an excur-
sion above any numeric WET criterion or
narrative criterion within a State’s or
Tribe’s water quality standards, then the
permitting authority should consider includ-
ing in the NPDES permit appropriate condi-
tions to require generation of additional
data and to control toxicity if found, such
as:

a. WET testing requirements to generate
the data needed to adequately characterize
the toxicity of the effluent to aquatic life;

b. Language requiring a permit reopener
clause to establish WET limits if any tox-
icity testing data required pursuant to sec-
tion C.2.a of this procedure indicate that the
WET of an effluent is or may be discharged
at levels that will cause, have the reasonable
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potential to cause, or contribute to an excur-
sion above any numeric WET criterion or
narrative criterion within a State’s or
Tribe’s water quality standards.

3. Where sufficient data are available for a
permitting authority to determine pursuant
to section D of this procedure that the WET
of an effluent neither is nor may be dis-
charged at a level that will cause, have the
reasonable potential to cause, or contribute
to an excursion above any numeric WET cri-
terion or narrative criterion within a State’s
or Tribe’s water quality standards, the per-
mitting authority may include conditions
and limitations described in section C.2 of
this procedure at its discretion.

D. Reasonable Potential Determinations. The
permitting authority shall take into account
the factors described in 40 CFR 122.44(d)(1)(ii)
and, where representative facility-specific
WET effluent data are available, apply the
following requirements in determining
whether the WET of an effluent is or may be
discharged at a level that will cause, have
the reasonable potential to cause, or con-
tribute to an excursion above any numeric
WET criterion or narrative criterion within
a State’s or Tribe’s water quality standards.

1. The permitting authority shall charac-
terize the toxicity of the discharge by:

a. Either averaging or using the maximum
of acute toxicity values collected within the
same day for each species to represent one
daily value. The maximum of all daily values
for the most sensitive species tested is used
for reasonable potential determinations;

b. Either averaging or using the maximum
of chronic toxicity values collected within
the same calendar month for each species to
represent one monthly value. The maximum
of such values, for the most sensitive species
tested, is used for reasonable potential deter-
minations:

c. Estimating the toxicity values for the
missing endpoint using a default acute-
chronic ratio (ACR) of 10, when data exist for
either acute WET or chronic WET, but not
for both endpoints.

2. The WET of an effluent is or may be dis-
charged at a level that will cause, have the
reasonable potential to cause, or contribute
to an excursion above any numeric acute
WET criterion or numeric interpretation of a
narrative criterion within a State’s or
Tribe’s water quality standards, when efflu-
ent-specific information demonstrates that:

(TUa effluent) (B) (effluent flow/
(Qad+effluent flow))>AC

Where TU, effluent is the maximum meas-
ured acute toxicity of 100 percent effluent de-
termined pursuant to section D.l.a. of this
procedure, B is the multiplying factor taken
from Table F6-1 of this procedure to convert
the highest measured effluent toxicity value
to the estimated 95th percentile toxicity
value for the discharge, effluent flow is the
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same effluent flow used to calculate the pre-
liminary wasteload allocations (WLAs) for
individual pollutants to meet the acute cri-
teria and values for those pollutants, AC is
the numeric acute WET criterion or numeric
interpretation of a narrative criterion estab-
lished pursuant to section A.l of this proce-
dure and expressed in TU, and Qad is the
amount of the receiving water available for
dilution calculated using: (i) the specified de-
sign flow(s) for tributaries and connecting
channels in section C.1.b of this procedure,
or where appropriate procedure 3.E.1.e of ap-
pendix F, and using EPA-approved State and
Tribal procedures for establishing acute mix-
ing zones in tributaries and connecting chan-
nels, or (ii) the EPA-approved State and
Tribal procedures for establishing acute mix-
ing zones in OWGLs. Where there are less
than 10 individual WET tests, the multi-
plying factor taken from Table F6-1 of this
procedure shall be based on a coefficient of
variation (CV) or 0.6. Where there are 10 or
more individual WET tests, the multiplying
factor taken from Table F6-1 shall be based
on a CV calculated as the standard deviation
of the acute toxicity values found in the
WET tests divided by the arithmetic mean of
those toxicity values.

3. The WET of an effluent is or may be dis-
charged at a level that will cause, have the
reasonable potential to cause, or contribute
to an excursion above any numeric chronic
WET criterion or numeric interpretation of a
narrative criterion within a State’s or
Tribe’s water quality standards, when efflu-
ent-specific information demonstrates that:

(TU, effluent) (B) (effluent flow/Qad+effluent
flow))>CC

Where TU. effluent is the maximum meas-
ured chronic toxicity value of 100 percent ef-
fluent determined in accordance with section
D.1.b. of this procedure, B is the multiplying
factor taken from Table F6-1 of this proce-
dure, effluent flow is the same effluent flow
used to calculate the preliminary WLAs for
individual pollutants to meet the chronic
criteria and values for those pollutants, CC
is the numeric chronic WET criterion or nu-
meric interpretation of a narrative criterion
established pursuant to section A.2 of this
procedure and expressed in TU;, and Qad

is the amount of the receiving water avail-
able for dilution calculated using: (i) the de-
sign flow(s) for tributaries and connecting
channels specified in procedure 3.E.1l.a of ap-
pendix F, and where appropriate procedure
3.E.l.e of appendix F, and in accordance with
the provisions of procedure 3.E.5 for chronic
mixing zones, or (ii) procedures 3.D.1 and
3.D.4 for discharges to the OWGLs. Where
there are less than 10 individual WET tests,
the multiplying factor taken from Table F6-
1 of this procedure shall be based on a CV of
0.6. Where there are 10 more individual WET
tests, the multiplying factor taken from
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Table F6-1 of this procedure shall be based
on a CV calculated as the standard deviation

40 CFR Ch. | (7-1-00 Edition)

of the WET tests divided by the arithmetic
mean of the WET tests.

TABLE F6—1—REASONABLE POTENTIAL MULTIPLYING FACTORS: 95% CONFIDENCE LEVEL AND 95%
PROBABILITY BASIS

Number
of Sam-

Coefficient of variation

ples 01|02]03|04|05|06|07]08]09

101112 |13 |14|15|16|17|18|19]|20

1.4
1.3
1.2
1.2
1.2
11
11
11
11
1.1
11
11
11
11
11
1.1
11
11
11
11
1.0
1.0
1.0
1.0
1.0
1.0
1.0
1.0

1.9
16
15
14
14
13
13
1.3
12
12
12
1.2
1.2
1.2
12
11
11
11
11
11
11
1.0
1.0
1.0
1.0
1.0
1.0
1.0

2.6
2.0
18
1.7
16
15
14
14
14
13
13
13
13
13
12
1.2
12
12
1.2
12
11
11
1.0
1.0
1.0
1.0
0.9
0.9

3.6
25
2.1
19
18
1.7
16
1.6
15
15
14
14
14
14
13
13
13
13
13
1.2
11
11
1.0
1.0
1.0
0.9
0.9
0.9

4.7
31
25
2.2
21
1.9
1.8
1.7
1.7
1.6
1.6
15
15
1.4
1.4
1.4
1.4
13
1.3
1.3
1.2
1.1
1.0
1.0
1.0
0.9
0.9
0.9

6.2
3.8
3.0
2.6
2.3
21
2.0
19
18
1.7
17
16
16
15
15
15
1.4
1.4
1.4
1.4
1.2
11
1.0
1.0
0.9
0.9
0.9
0.9

8.0
4.6
3.5
2.9
2.6
2.4
2.2
2.1
2.0
19
18
1.7
1.7
16
16
16
15
15
15
14
12
11
1.0
1.0
0.9
0.9
0.9
0.9

10.1
5.4
4.0
3.3
2.9
2.6
24
23
2.1
2.0
19
19
1.8
1.7
17
16
16
16
15
15
13
11
11
1.0
0.9
0.9
0.9
0.8

12.6
6.4
4.6
3.7
3.2
29
2.6
2.4
2.3
2.2
21
2.0
1.9
1.8
1.8
1.7
1.7
1.6
1.6
15
1.3
1.2
11
1.0
0.9
0.9
0.9
0.8

O©CoO~NOOB_WNE

155
7.4
5.2
4.2
3.6
31
2.8
2.6
2.4
2.3
2.2
21
2.0
19
18
18
1.7
1.7
1.6
16
13
12
11
1.0
0.9
0.9
0.8
0.8

18.7
8.5
5.8
4.6
3.9
34
3.1
2.8
2.6
2.4
23
2.2
21
2.0
1.9
19
18
17
1.7
16
13
1.2
11
1.0
0.9
0.9
0.8
0.8

22.3
9.7
6.5
5.0
4.2
3.7
33
3.0
2.8
2.6
24
23
22
21
20
1.9
19
18
18
17
14
1.2
11
1.0
0.9
0.9
0.8
0.8

26.4
10.9
7.2
55
4.5
3.9
35
3.2
29
2.7
2.5
2.4
2.3
22
21
2.0
1.9
19
18
17
14
1.2
11
1.0
0.9
0.9
0.8
0.8

30.8
12.2
79
6.0
4.9
4.2
3.7
3.3
3.1
2.8
2.7
25
24
23
22
21
2.0
1.9
1.9
18
1.4
1.2
11
1.0
0.9
0.9
0.8
0.8

35.6
13.6
8.6
6.4
5.2
4.5
3.9
35
3.2
3.0
2.8
2.6
25
2.3
2.2
2.1
2.0
2.0
19
18
1.4
1.2
11
1.0
0.9
0.8
0.8
0.8

40.7
15.0
9.3
6.9
5.6
4.7
4.1
3.7
3.4
3.1
2.9
2.7
25
2.4
23
2.2
21
2.0
2.0
1.9
15
1.2
11
1.0
0.9
0.8
0.8
0.8

46.2
16.4
10.0
7.4
59
5.0
4.3
3.9
35
3.2
3.0
2.8
2.6
25
24
2.3
2.2
2.1
2.0
19
15
1.2
11
1.0
0.9
0.8
0.8
0.8

52.1
17.9
10.8
7.8
6.2
5.2
4.5
4.0
3.6
3.3
31
2.9
2.7
2.6
2.4
2.3
2.2
21
2.0
2.0
15
12
11
1.0
0.9
0.8
0.8
0.7

58.4
19.5
11.5
8.3
6.6
55
4.7
4.2
3.8
3.4
3.2
3.0
2.8
2.6
25
2.4
23
2.2
21
2.0
15
13
11
1.0
0.9
0.8
0.8
0.7

64.9
211
12.3
8.8
6.9
5.7
4.9
4.3
3.9
3.6
3.3
3.0
29
27
25
24
23
22
21
20
15
13
11
1.0
0.9
0.8
0.8
0.7

PROCEDURE 7: LOADING LIMITS

The Great Lakes States and Tribes shall
adopt provisions consistent with (as protec-
tive as) this procedure.

Whenever a water quality-based effluent
limitation (WQBEL) is developed, the
WQBEL shall be expressed as both a con-
centration value and a corresponding mass
loading rate.

A. Both mass and concentration limits
shall be based on the same permit averaging
periods such as daily, weekly, or monthly
averages, or in other appropriate permit
averaging periods.

B. The mass loading rates shall be cal-
culated using effluent flow rates that are
consistent with those used in establishing
the WQBELSs expressed in concentration.

PROCEDURE 8: WATER QUALITY-BASED EFFLU-
ENT LIMITATIONS BELOW THE QUANTIFICA-
TION LEVEL

The Great Lakes States and Tribes shall
adopt provisions consistent with (as protec-
tive as) this procedure.

When a water quality-based effluent limi-
tation (WQBEL) for a pollutant is calculated
to be less than the quantification level:

A. Permit Limits. The permitting authority
shall designate as the limit in the NPDES
permit the WQBEL exactly as calculated.

B. Analytical Method and Quantification
Level.

1. The permitting authority shall specify
in the permit the most sensitive, applicable,
analytical method, specified in or approved
under 40 CFR part 136, or other appropriate
method if one is not available under 40 CFR
part 136, to be used to monitor for the pres-
ence and amount in an effluent of the pollut-
ant for which the WQBEL is established; and
shall specify in accordance with section B.2
of this procedure, the quantification level
that can be achieved by use of the specified
analytical method.

2. The quantification level shall be the
minimum level (ML) specified in or approved
under 40 CFR part 136 for the method for
that pollutant. If no such ML exists, or if the
method is not specified or approved under 40
CFR part 136, the quantification level shall
be the lowest quantifiable level practicable.
The permitting authority may specify a
higher quantification level if the permittee
demonstrates that a higher quantification
level is appropriate because of effluent-spe-
cific matrix interference.
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3. The permit shall state that, for the pur-
pose of compliance assessment, the analyt-
ical method specified in the permit shall be
used to monitor the amount of pollutant in
an effluent down to the quantification level,
provided that the analyst has complied with
the specified quality assurance/quality con-
trol procedures in the relevant method.

4. The permitting authority shall use ap-
plicable State and Tribal procedures to aver-
age and account for monitoring data. The
permitting authority may specify in the per-
mit the value to be used to interpret sample
values below the quantification level.

C. Special Conditions. The permit shall con-
tain a reopener clause authorizing modifica-
tion or revocation and reissuance of the per-
mit if new information generated as a result
of special conditions included in the permit
indicates that presence of the pollutant in
the discharge at levels above the WQBEL.
Special conditions that may be included in
the permit include, but are not limited to,
fish tissue sampling, whole effluent toxicity
(WET) tests, limits and/or monitoring re-
quirements on internal waste streams, and
monitoring for surrogate parameters. Data
generated as a result of special conditions
can be used to reopen the permit to establish
more stringent effluent limits or conditions,
if necessary.

D. Pollutant Minimization Program. The per-
mitting authority shall include a condition
in the permit requiring the permittee to de-
velop and conduct a pollutant minimization
program for each pollutant with a WQBEL
below the quantification level.The goal of
the pollutant minimization program shall be
to maintain the effluent at or below the
WQBEL. In addition, States and Tribes may
consider cost-effectiveness when evaluating
the requirements of a PMP. The pollutant
minimization program shall include, but is
not limited to, the following:

1. An annual review and semi-annual moni-
toring of potential sources of the pollutant,
which may include fish tissue monitoring
and other bio-uptake sampling;

2. Quarterly monitoring for the pollutant
in the influent to the wastewater treatment
system;

3. Submittal of a control strategy designed
to proceed toward the goal of maintaining
the effluent below the WQBEL;

4. Implementation of appropriate, cost-ef-
fective control measures consistent with the
control strategy; and

5. An annual status report that shall be
sent to the permitting authority including:

a. All minimization program monitoring
results for the previous year;

b. A list of potential sources of the pollut-
ant; and

c. A summary of all action undertaken
pursuant to the control strategy.

6. Any information generated as a result of
procedure 8.D can be used to support a re-

Pt. 132, App. F

quest for subsequent permit modifications,
including revisions to (e.g., more or less fre-
quent monitoring), or removal of the re-
quirements of procedure 8.D, consistent with
40 CFR 122.44, 122.62 and 122.63.

PROCEDURE 9: COMPLIANCE SCHEDULES

The Great Lakes States and Tribes shall
adopt provisions consistent with (as protec-
tive as) procedure 9 of appendix F of part 132.

A. Limitations for New Great Lakes Dis-
chargers. When a permit issued on or after
March 23, 1997 to a new Great Lakes dis-
charger (defined in Part 132.2) contains a
water quality-based effluent Ilimitation
(WQBEL), the permittee shall comply with
such a limitation upon the commencement
of the discharge.

B. Limitations for Existing Great Lakes Dis-
chargers.

1. Any existing permit that is reissued or
modified on or after March 23, 1997 to con-
tain a new or more restrictive WQBEL may
allow a reasonable period of time, up to five
years from the date of permit issuance or
modification, for the permittee to comply
with that limit, provided that the Tier | cri-
terion or whole effluent toxicity (WET) cri-
terion was adopted (or, in the case of a nar-
rative criterion, Tier Il value, or Tier | cri-
terion derived pursuant to the methodology
in appendix A of part 132, was newly derived)
after July 1, 1977.

2. When the compliance schedule estab-
lished under paragraph 1 goes beyond the
term of the permit, an interim permit limit
effective upon the expiration date shall be
included in the permit and addressed in the
permit’s fact sheet or statement of basis.
The administrative record for the permit
shall reflect the final limit and its compli-
ance date.

3. If a permit establishes a schedule of
compliance under paragraph 1 which exceeds
one year from the date of permit issuance or
modification, the schedule shall set forth in-
terim requirements and dates for their
achievement. The time between such interim
dates may not exceed one year. If the time
necessary for completion of any interim re-
quirement is more than one year and is not
readily divisible into stages for completion,
the permit shall require, at a minimum,
specified dates for annual submission of
progress reports on the status of any interim
requirements.

C. Delayed Effectiveness of Tier Il Limitations
for Existing Great Lakes Discharges.

1. Whenever a limit (calculated in accord-
ance with Procedure 3) based upon a Tier Il
value is included in a reissued or modified
permit for an existing Great Lakes dis-
charger, the permit may provide a reason-
able period of time, up to two years, in which
to provide additional studies necessary to de-
velop a Tier | criterion or to modify the Tier

1209



Pt. 133

Il value. In such cases, the permit shall re-
quire compliance with the Tier Il limitation
within a reasonable period of time, no later
than five years after permit issuance or
modification, and contain a reopener clause.

2. The reopener clause shall authorize per-
mit modifications if specified studies have
been completed by the permittee or provided
by a third-party during the time allowed to
conduct the specified studies, and the per-
mittee or a third-party demonstrates,
through such studies, that a revised limit is
appropriate. Such a revised limit shall be in-
corporated through a permit modification
and a reasonable time period, up to five
years, shall be allowed for compliance. If in-
corporated prior to the compliance date of
the original Tier Il limitation, any such re-
vised limit shall not be considered less-strin-
gent for purposes of the anti-backsliding pro-
visions of section 402(o) of the Clean Water
Act.

3. If the specified studies have been com-
pleted and do not demonstrate that a revised
limit is appropriate, the permitting author-
ity may provide a reasonable additional pe-
riod of time, not to exceed five years with
which to achieve compliance with the origi-
nal effluent limitation.

4. Where a permit is modified to include
new or more stringent limitations, on a date
within five years of the permit expiration
date, such compliance schedules may extend
beyond the term of a permit consistent with
section B.2 of this procedure.

5. If future studies (other than those con-
ducted under paragraphs 1, 2, or 3 above) re-
sult in a Tier Il value being changed to a less
stringent Tier Il value or Tier | criterion,
after the effective date of a Tier Il-based
limit, the existing Tier Il-based limit may be
revised to be less stringent if:

(a) It complies with sections 402(0) (2) and
(3) of the CWA,; or,

(b) In non-attainment waters, where the
existing Tier Il limit was based on procedure
3, the cumulative effect of revised effluent
limitation based on procedure 3 of this ap-
pendix will assure compliance with water
quality standards; or,

(c) In attained waters, the revised effluent
limitation complies with the State or Tribes’
antidegradation policy and procedures.

[60 FR 15387, Mar. 23, 1995, as amended at 63
FR 20110, Apr. 23, 1998]
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